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SPEECH OF
HON. LAZAIIUS W. POWELL,

OF KENTUCKY,
On the Right of the President to Sus-pend the writ ot Habeas Corpus andmake Arbitrary arrests, delivered inthe Senate of the United State. De-

cember Oth, ISO?.
The following resolution offered by Mr.

Saulsbury of Delawarebeing under

"Resolved, That the Secretary of War be,
and he U hereby, directed to inform the
Senate whether Dr. John Laus and Whiteley
Meredith, or either of them, citizens of the
State of Delaware, have been arrested and
imprisoned in Fort Delaware; when they
were arrested and so imprisoned; the charges
against them; by whom made; by whose or-
ders tbey were arrested and imprisoned; aad

. that he communicate to the Senate all pa-
pers relating to their arrest and imprison-
ment."

Mr. Powell. I desire to state briefly to
the Senate the reasons why I shall voto" for
the resolution under consideration. A great
deal of the speech of the Senator from Ohio

Mr. Sherman, met my most hearty ap-
proval; but the position taken bv him, and
byJtheSenatorifrom New Jersey, Mr. Field,
tbat the suspension of the writ of habeas
corpus has anything to do with arrests, is a
doctrine new to me. Both of those Sena-
tors have indicated in the remarks which
they have made, that if the writ of liabeas
corpus be authoritatively suspended, the
President and his Cabinet ministers may then
make arrests. In my judgraenf, the posi-
tion is not well taken. I will not enter
Into the controversyow, as to whether the
writ of habeas corpus can be suspended by
the Executive or not. Upon that point I
made an argument before the Senate here-
tofore, somewhat elaborate, in which I un-

dertook to prove that Congress alone could
suspend the writ of habeas corpus. I am of
that minion still, and upon that branch of
the case I concur with the Senator from
Ohio.

The Senator from Ohio indicated in bis
Breech that this Congress, by giving some
qualified approval to the action of the Pres-
ident, bad authorized bim to suspend this
writ of habeas corpus. From that position of
tlm Senator from Ohio, I dissent. Ihere has
been no action of Congress that, in ray judg
ment, would authorize the President to sus
iend the writ of habeas corpus, lie has un- -
dertaken to suspend it, and there are many,
some very learned, lawyers, wno nave main
tained that in him is lodged that power.
Other lawvers.verv eminent in this country,
and I believe, to the credit of the profession,
the much larger number, noici mai is is a

. ifloUlativn nower. This is the point to wh ich
T wish to invite the attention of the Senate
Taking it for granted that the writ of habeas
Mrmiils suspended by competent constitu
tional authority, then I hold that they have
no right to make these arrests, l no writ oi
habeas comas has nothing to do with the ar- -

a. r hcijuu.mdividual. xne wnoie

habeas

officer

ntlPQ departments of

power. Upon

and every of
separate dis-

tinct tbey
exercise; whenever go beyond

the they
usurp an noti-e- n to by

law, deserve anT snould the
honest censure every .u

I every the

Now, sir, I ask that
and
power point

or the law

that authorizes arrest citi-

zen, a The
Army and

the. right, of
regulate the Navy,

landpersons
naval but ask Bhow

me law that authorizes him to make an
arrest of a citizen not connected with either
service. Why, sir, even suppose the posi-
tion the Senator from New Jersey were
true, that the President has a right to sus-
pend the writ of habeas corpus, does it neces-
sarily follow after that suspension, that
has a right to arrest whom pleases? If

I would net give a for the liberties
this people. it be so, any President who
is wicked enough and abandoned enough to
do it.may, ad libitum, overthrow the liber-
ties of this country. The Senator contends
that the President has the authority to sus-
pend writ of habeas corpus, and that after

suspends the writ he has a right to arrest
whom be pleases, and imprison them during
the of the war. If Pres-
ident were clothed with that power, I ask
the Senator to tell me what would prevent
him from seizing the Senators of the
States or the honorable gentleman who oc-

cupy in the other end of this Capitol,
if tbey were distasteful to him, and locking
them up in Fort Warren or Fayette,
or some other Bastile, and putting the key

J in his pocket, and keeping them in prison
for i'.venty if the war should last so

and jo that event, what become
your legislative functions? They would

be utterlydestroyed, because the persons ap-

pointed, in ascordance with the
legislate, be deprived of the privil-

ege exercisicg the functions their office.
Suppose that it
interfered with his imperial powers for" the
judges to sit upon tho bench and administer
the laws. In that event. If the doctrine held
by Senator from New Jersey is correct,

has power to seize all the members of
judiciary and put them in prison, and thu3
overthrow and destroy the judicial depatt-men- t

of this Government.
Mr. President, you need but state the case

to see that no such ever could have
been given by men so wise as our ancestors
were to any Executive. They were men
who justly appreciated liberty; they

devotees of end
civil power was of j and a trial. Sena-tb- e

military tor drag man
to civil family without

set in Constitution; ; of Constitution
not seem the in one your

ofthisdav. Neither tho President nor his
Cabinet ministers a to make ar-

rests; and whenever they do it they usurp a
power not given them by the Constitu-
tion. I ask who favor these un-

lawful seizures and arrests, point mo to
provision of tho Constitution or tho law

that authorizes those gentlemen to ar- -

rests. 1 the Habeas there is no save in
corpus are supremacy laws. law must be

without auectmg if have too
other. can only be made in the

pointed out by Constitution o
your It is plain and

subject. citizen can be properly
arrested and held upon and
probable cause. lie is to a speedy
trial in district where he has committed
the offense; and Constitution says that
no citizon.shall be deprived of his life, li

or property without due process ot
you arrest a citizen without charge,

and lock him up in one of these prisons
seventeen months, then discharge
without a trial, ns has been done in many

instances since civil war commenced, do
cot deprive a citizen of hi3 liberty
process of law, and violate the plain

of the Constitution?
I to know by authority of what

law these have been done. is
no law authorizing it. So far as that matter
ia ennenrned. the department of

Government has the Constitution
under its disregarded it, has de-

prived citizens of their liberty without pro-

cess of It is unnecessaty for me to say
what "process of law" means.

Senate, it. has been judi-
cially over and over again in

and in country. It was a right
which brought from their father-
land. It was a right distinctly affirmed

Great Charter which iron barons
of the John.

English people it guarantied to tbem by
.hi7tv-tw-

o of Parliament. fathers
rest ui au . . , . r
vere. and object of the wru of habeas covpus i appreciated tue wise ui uu. ......
is to a man, when arrested, from il- - ancestors, and to secure our liberties,

imprisonment. object is to open! ingrafted it on our Constitution; but yet we

doors, and to bring him before 1 the Constitution utterly disregarded and
coSrfto inquire whether he is lawfully de- - thousands of our citizens.deprived of their

tained or not; and if he has been lawfully , liberty without of law.
lodged prison, it is duty of the j desire those here advocate these

before whom he is brought to remand rosts approve them, to mo to the
him to prison, and if it is a bailable case, to"aw that authorizes them. I wish no eva-allo- w

him bail, if he is illegally impri- - do not wish liberties and the
,i tn lot hi an That is the only - .hta nf the neoole be cloven down and

obiectofthe writof is a te Constitution overthrown, and when those

creat remedial writ. suspension m mat who Jo it assailed or cenurea w v0

writ confers no authority on any get up and talk about the rebellion,

th's Government to make an arrest. point me to the law, point me to the
discharge are separate stitutional provision, which these

SEctW. .
: arrests, and then.1 shall besat-sfie- d Uie

I hold that there no autnoruy vesieu j president anu nis uauniui.u,..o
the Constitution of the United totates in me ; USUrped powers noi g cu tU l V T

President or any of hislCabinet ministers to Constitution. Until then I shall pronounce
they ex- -' them nsUrper3 violators the Lonstitu-ercisesuchapoweri-

make these arrests;
an act of usurpa-;tio- n wbich they have sworn to support, I

an overthrow of the Constitution of be with no plea of necessity,

the conntrv. defines what which has been the tyrant's plea the world
. .... U a A Ci f th various

!

j

i .,

U

Government. - of the M Pregident, the Sonator from Illinois
rntiva plainly marked out in the instru-- I , . , h d better dispose of this resolu- -

nf So it is with the legislative power; t t. . . kn hia ,11. I do not remem- -
eo it is with the judicial each

one these distinct bodies of
conferred and

ma-istra- cy are
powers which can legitimately

theand they
powers prescribed Constitution,

theauthority them
and receive

ot loyai mau
country of man loyal to

Constitution of the country.
Senator who claim

the President his Cabinet ministers have
exercised this rightfully, to
to the clause in the Constitution

those officials to a
civilian. . President, os Comma-

nder-in-Chief the Navy,
may have by virtuo the laws
passed to Army and to
make arrests pf employed in the
and service; I Senators
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i. iirii auu r- ....
ber the provisions of that bill, but H itwere
passed and the law of the land, what
good would it do? Would it relieve any

man from unlawful imprisonment? Ibe
Constitution and law secure to every man
4V. ;,v, mhira hia case investisated, the

- r on1 ininartial trial. The
iffinnlt.v in the and his

inet ministers will not allow the laws to be
executed.

M, TnTTMncLL. If the Senator from Ken
tucky would remember the bill, he would

that it is a bill providing for that very

uf Tt ia a billl 'to provide for the dis
charge of State prisoners and others and to

authorize the judges of the United States
courts to take bail or recognizance to secure
the trial of the I think it
approbation of the Senator from Kentucky
. lL a tact BQECTAll.

m. v..riT. T darn sav did. I 0.0 not- '

remember its provisions I make no objec-
tion to the bill; but, sir, the Constitution of
the country has provided what shall be doBe
in these cases; the statutes of the United
States have provided what shall be done in
cases of unlawful arrests; the Constitution
has provided how you shall make seizures
and arrests; and if the Executive will vio-
late the Constitution and the laws that are
now on the statute-boo- k, have we any
son to believe that he will respect and exe- - I kept them there for months after they' were. - . .... n . f

laws passed by this uongressr ine de-

fect is not in the law; the law is ample to
relieve citizens wrongfully arrested if it
were, executed. Have we reason to believe
that he will respoct a law because it is pass-
ed this Congress, when he acts in viola-
tion of the Constitution of his country and
the the laws oh the statute-boo- k made in
pursuance thereof? I am in faith
that the President execute any law you

pass on this subject. Constitution
which he has sworn to support requires him
to see that the laws be faithfully executed,
which he has failed to do.

Senator from Massachusetts said
the Depar'ments were loaded down with
business, that we ought not to trouble
them with such cases as this. Why, Mr.
President, if there is one thing more than
another that the representatives of a free
people should be jealous about, and should
present persistently and untiringly on all
proper occasions to those in power, it is the
civil liberty of citizen. One of the wise
men of Greece once said that that was the
best Government where an offered to
the meanest and poorest citizen was an in-

sult to the State. It was a wise maxim.
But, sir, these insults and injuries are offered
not only to the poor and helpless, but they
have been offered to some of the most re-

spectable and loyal citizens of the United
States. Men are the peers of the Presi-
dent Cabinet, and the peers of Senators,
have been for months confined in prison,
where they have been cruelly languishing
for no assigned cauje, with no charges made

were civil liberty; they thought against them, the prison doors opened,
that the superior to that they let free without The

military; that the was always calls that mercy. Mercy! to a
subordinate the power; that is from his charge, in violation
the doctrine torth the tho the country put him
but that does to please radicals of Bastiles, and- - keep him there

make
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except
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duties

same."

wanting

injury

on bread and water and a pallet of straw for
months, and then to turn without
giving him a trial, when be the time
protested innocence and demanded a tril!

if is mercy I want none of it.
My object, Mr. President, is not to

the guilty, but to protect innocent. I
nave been taught to believe, and I now be

suspension writ ot lieve, that liberty, the
and making arrests separato and of the The

distinct; one clone supreme you liberty. Men are
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mode
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weak and too frail, even the wisest and best
of them, to be intrusted with absolute power
The law is tho barrier between tho innocent
and those who would trample upon our
rights, and that should by all men be held
up as the shield to protect them in their lib-
erties, in their properties, and in their lives.

What will be the result, Mr. President, if
you no on thio way, and allow tne onioi
Magistrate of the nation, and his Cabinet
ministers, and men high in authority, to
violate wittingly, knowingly, the Constitu-
tion and laws of the country, and deprive
citizens of their liberty? What will be the
moral effect upon the community? The
President swears to preserve, protect, and
defend the Constitution; he swears to see
that the laws are faithfully executed. If he.
the highest officer in the land, the oniei
Magistrate of a mighty people, if he who is
as much bound by the Constitution and laws
as the humblest citizen, may violate them
with impunity, what will be the moral ef-

fect upon the community? They necessarily
will do the same; and with what heart, with
what right would one of these high officials
seek to punish a citizen for violating the
Constitution and laws of the country when
he is daily infracting them himself in the
most vital points? I tell you, Senators, it
will bring about a moral d egradation in the
country that will be most appalling and hu-

miliating. You may talk about the patriot-
ism of the Fresident and of his Cabinet min-

isters, and of their honest convictions of duty;
but. sir. while thev are daily violating the
plain provisions of the Constitution and the
laws, they cannot, without a cheek that
should blush for shame, ask those over whom
for the time being they administer the laws
to he faithful to them. They should look
to these things.

We are told that if we pass resalutions of
this kind we shall be taxing these gentle-
men. They will never be taxed on a more
meritorious subject than this. It is sought
to inquire why a free American citizen has
been unlawiuiiy aeprivea oi nis noeriy ana
languishes in a dunseon. We would do
wtll if we were to give our days and nights
to the correction of this evil until it be rem-

edied. In doing that, we shall be most pa-

triotically discharging, our duty. What
boots it that by arms you maintain the terri-
torial integrity of the Union if your Consti- -

tution is gone, your liberties cloven aownin
the mean time? Sir, we admir3 this great
Union because of the guarantees which its
glorious Constitution throws around us. Do
not let U3 forget that Constitution in the day
of battle. There are two wars going out one
a 'ainst the territorial integrity of the Union,
and the other, which is most assiduous,
against the Constitution of the country; to
both of which wars I am opposed, fori have
ever thought that we could only settle our
sectional difficulties and save this union by
neaceful means

The Senator from Wisconsin yesieraay
tntfirt to the Senate that in his judgment, in

all cases where the parties would take the
oath, they were permitted to go free.

j - - fMn TlnnT.TTTLR. In all cases oi arresi
nnnn sinnicioo.

Mb. Powell.' Well, sir. I suppose that
all. It would certainly emTXT o til A Am hrar

U.nra all that T haVS heard anvthing about

I believe that from first to last five thousand
of my constituent have been imprisoned,
not all of them without the State, some in
military camps within the State, many or

them only for a short time. The wives,
the children, the fathers and mothersof them
hava written to me on the subject. Macy
of the persona imprisoned have written to.l

me; and In every instance they have stated
that they did not know the Causa of their
arrest.1 They were consequently, I suppose,
arrested on suspicion, for. the larger portion
of them haveboeri released without trial.
But I can say to the Senator from Wisconsin
th at during the last session of Congress there
were men confined in Fort Lafayette who
were ready and willing to take the oath and
give the bond required, and yet Mr. Seward

willing to do so. I will instance one case.
that of Hon. Richard H. Stanton, pf the city
of Maysville, in the State 'of Kentucky.
His brother, who is now. in this city, told
me that he was willing to take the oath and
give the bond, and yet it was months before
the prison doors were opened to that citizen.
I have been informed, since the Senator
made that statement, by a highly respecta-
ble gentleman; that Mr. Benjamin Thomas,
Mr. Tolle, and Mr. Hunt, of that city,
were in the same category. The fact may
now as he states; it was not so little while
ago. But I ask the Senator in all candor, if
he were arrested in that way upon vague
charges of disloyalty, would he so lower the
standard of his manhood as to be willing to
take an oath unknown to the Constitution
and laws to procure his release? I should
dislike confinement in a prison, I have no
doubt, as much as any man; but I say now
that if I should be arrested, before I would
obtain my discharge in that way, I would
languish for life in the prison. ' I would look
upon it as an implied and tacit admission of
the charge. I would stand forth boldly anf
demand a trial under the laws of my coun-
try. Yes, sir, I would want my children
and those who are to come after me to see
that I stood vindicated before the proper
tribunals, the courts of my country. 1 would
do no act that by implication, direct or in-

direct, would intimate that I acknowledged
the offense of wbich I was charged. I ad
mire tho lofty spirit of those gentlomen who
refused to take the oaths. I do not censure
those who took them. It is a matter of

about ! " '? when it is he
man must judge himself. imprisoned unlawfully?

I the of the Mr. Powell. If the habeas corpuseach

laws of my country to be maintained, and I
hope, for the sake of the public liberties, that
the Senators on this. floor who are in amity
with the Administration.will follow the ad-

vice of the Senator from Ohio. I. can tell
you, Senators, that the people of this coun-
try are determined that these illegal arrests
shall stop. They have decread it at the

the voice of an outraged and d

people has gone up from Ohio, from
Pennsylvania, from Indiana, from Illinois,
from New Jersey, from the Empire State of
New York, like leaping thunder, demand-
ing that the Constitution must be maintain
ed and respected, that the prison doors must
ha nnenad. and the innocent go free; not
that the gallant, lion-heart- ed Democracy of
those States detire the guilty to escape pun-isbme-

no sir, no; but they demaud that
the innocent go free, and that tho guilty be
punished according to law. I, sir, desire
tha guilty av.rywLor. to be punished. If
man is guilty of any offense against the laws
of tho country, arrest him and him be-

fore the proper tribunals, the tribunals or-

ganized under the Constitution says he shall
be tried; if guilty, punish him; and in the
name of the public liberties, if innocent, let
him go free, That' is all I ask, and that, I
tell you, is the verdict of the peoplo recent-

ly rendered at the polls, and such , verdicts
will continue to be recorded as long as these
oppressions on the rights of citizens shall
exist. .You may get together here, and you
may talk until you convince yourselves that
the people will sustain you in the exercise
of this usurped power; let me tell you the
voice of the people is against it, they are
everywhere rising in their majesty to put it
down, and it was one ot tne cuiei points
made.asaiost the Administration in. the late

. .. fV. . 1 . 1 - T 1

canvass in tne oiaies to wnicm uavn i- -
ferred. , '

Mr. Fessendes. the honorable
Senator sits down will he allow me to ask
him a question?

Mr. Powell. With a great deal of plea-
sure. .

Mr. Fessexdes. It is rather to enlighten
my own mind, because, perhaps, I think a
little differently from the Senator upon this
subject. My question is this: if he were at
the head of the Government, and ha Were

satisfied in his own mind that an individual,
in a time like this, was about to commit a
crime the consequence of which would be
exceedingly injurious to the Government it-

self, and Vould strengthen the arm of the
rebellion, and tbore were no other way Id
which he could prevent it, would he not ar-

rest the individual without law, and hold
him by tbe hand for the safely of the
npnnl

Mr. Powell. If the individual in the
case supposed were acting in the character
or, spy . : .

Tklr. FE36ESDES. That is not the ques
tinn.

Mr. Powell. I will answer it all it tne
Sn-ato- r will allow me. It the individual
wr connected with the armies ot tne op
position, and infracted the laws of war, I
would have him arresiea ana puuisueu un-

der those but if he were a private citi-.- .
whnilir nnpnnnni'.!il with the armv. and

fiUii " " 1 J - - .

hv ihia art had not connected nimseii wnu
hn had infracted the laws, if

t V iii.r. T would hand him over

fWmr to civil authorities, to be tried and
punished for the offense; but it tnero was no
law for tho offense, I would, as an honest
man. have to let him go free, because if
w..rB President I should have sworn that
wonU sea the laws faithfully executed, and
before God I would not perjure myself.
That is my answer. , :

Mr. Fessendeh. Mr. President, the Sen-

ator has answered several questions that I
did not put, but has not answered the ques-
tion that I di l put. My question was not
whether be would without law arrest a man
that had committed a crime; but if, in a time
of public danger, in a time of rebellion, rev-

olution, when the very existence of the conn-

trv was at stake, he were satisfied that an
individual, a private individual, a civilian il
you please, was about to commit a, crime the
couseoiience of which would be to afford aid
tn that TPhflllinn and materially loiuro iu

cause of the country, and there wa3no other
mode for him to prevent it, would he not
arrest him without law and hold him?

Mr. PotvtelIi. Well. Mr. President, the
question of the Senator from Maine is really
so long that it would take a speech to an-

swer, but I will say-t- o the Senator that if I
were the President, (which is not a sup- -
posable case in regard to so humble an in
dividual,) I would by no act violate the Con
stitution . and laws of my country. It ,1.
thought that a man was about to do' any-
thing wrong, and there was a law of the land
by which I could have him arrested and
punished, or placed onder bonds for good
behavior, I would have the law executed.
tf there was no law to reach the case, and I
thought the man meditated very great in
jury, I thinK 1 ' should nave a waccn Kept
npon him and prevent bis committing tne
act, and then at the next session of Congress
I would recommend tho passage of a law
for tho punishment of just such offenses. I
would adhere to the law.- -

: Mr. Fessendeu. TheSenator forgets one
clause of my question, and that is that there
was no other way to prevent it.

Mr: Powell. The Senator is supposing a
state of facts that could not exist.

Mr. Fessekdex The Senator thinks it is
not a supposable case.

Mr. Collamer. Will the Senator from
Kentucky indulge me in a single question?

Mr. Powell. ; Certainly.
Mr. Collamer. The Constitution pro-

vides that when the public safety requires
it, in a time of war or rebellion, the
corpus may be suspended; aud I ask the
Senator whether that does not necessarily
imply that people are to be imprisoned un
lawfully after it is suspended f

Mr. Powell. Is that the entire question?
Mr. Collamer. That is the entire ques-

tion.
Mr. Powell. I shall answer it with great

pleasure.
Mr. Collamer. If a man cannot be un

lawfully imprisoned while the habeas corpus
rsonal consideration entirely, which force, suspended may not

for be
sincerely desire supremacy writ of

ballot-bo- x;

bring

Before

strong

laws;

armstnd

habeas

is suspended, the party may be held in pri
son either lawfully or unlawfully. If he is
in prison, having been put there lawfully or
unlawfully, : the suspension of the writ of
liabeat corpus only denies him the great
remedial .rocess by which he is taken be-

fore tho court and the legality of.hisim-prisonmontinqui- red

into by the court. That
is all it does. ' " '

Mr. Collamer. Does the gentleman wish
to be understood that the habeas corpus can
only be used for the purpose of inquiring
whether the process was legal?

Mr. Powell. No, sir; it may be used to
inquire whether he is rightfully deprived of
his liberty; whetner ne is connnea oy vir
tne of lesral process or not.

Mr. Collamer. No, sir; questions of
uilt or innocence are never tried on a habeas

corpus.
Mr. Powell. In some class of cases the

guilt or innocence may be inquired into.
So far as tbe record shows guilt or inno-
cence, it is a proper inquiry.

Mr. Collamer. They require a jury.
Mr. Powell. Upon a habeas corps the

facts in the record which go to show the
guilt or innocence of the party are before the
court, and upon them they may decide
whether he is rightfully or wrongfully im
prisoned. If from the facts in the record it
appears he is guilty, he is rightfully impris
oned; if innocent, he is wrongfully impris-
oned, and is let' go free. In the inquiry
arising upon liabeas corpus the guilt or inno-

cence of the party, to some extent in a
certain class of cases, is necessarily looked
into. .

Mr. Collamer. If a Juibeas corpus is
brought to relieve a man charged with mur-
der, does that habeas corpus enable the judge
or court, before whom it is brought, to try
in any way whether that man is guilty of
the murder or not?

Mr. Powell. 1 am astonished that so
good a lawyer as tho Senator from Vermont

t should ask such a question. We know that
it is not the function of a judge betoro wnom
a prisoner is brought on a writ of habeas
corpus, to try him and pass judgment upon
him. He en only be tried by a iury. The
judge, howover, on the return of the habeas
corpus, inquires into .the causa oi the arresi,
and it on all tne tacts tnac are aeveiopsa in
the record the presumptions are that he is
"uiltv the iudge sends him back to connne- -
D . J - . . - . T

ment, and if it appears tnat ne is innocent no
is allowed to go free. The judge ' may in-

cidentally inquire into the facts in the class
of cases to which I have alluded, though he
does not do so for the purpose of mulcting
punishment. But, Mr. President, 1 wish to
ask tho Senator irom vermoui a quesuuu u
he will allow me to do so. My question is
vhothAr the leffitimate suspension of the
writ of habeas corpus, authorizes the Presi
dent of the United States to arrest and im-

nfion a man. I wish theoenalor to answer
that nnestion. for that is the gistof the whole
noint I make.

Mr. Collamer. To answea that question
the gentleman will have to indulge me in
some' preliminary remarks.

Mr. Powell. With great pleasure. I
only wish to develop the opinions of the
Senate.

Mr. Collamer. Upon a writ of habeas
corpus brought before a judge or court to re-

lieve a man from an alleged unlawful im-

prisonment, the only question which can be
entertained is whether the process by which
the man was imprisoned was a legal one,
not whether ha is sruiltv or innocent of the
offense; that is a question which can be tried
onlv by a traverse jury.. Tne whole ques- -
tion is whether the precepi oy wmcu i"
man is said to be holden, and whic.i the
officer is directed to return with the body, is

to hold him. If .a legal precept
; tiT-- f th inrmirv. If it is . a legal

precept, issued by, competent authority, to
tv-

, f.-- .r tha offense charged.' he
m.,.t h ramanded. whether he w guUty:6r
: ,. Ina iadae has nothins to: do with

.ut Jation then. If it is not issued by
competent authority, if it is not legal precept
..,fflint in itself upon its face to hold the
man for the purposes for which itis granted,
he must be released. In most Of tbe States,

by statute, if the man is imprisoned for '

bailable offense, the judge may take bail.
That, however, does not relieve the party
from the obligation to stand his trial. That
is all there is of the habeas corpus, the whole
extent of its power for anything which now
occurs to my mind , and I believe I have been
pretty familiar with it for a great While.

Tbe other question 'which the gentleman
puts is, can the President imprison a man?- -'
In regard to that, I will say that when a
habeas corpus is brought before coutt, on
the return of the precept withjthe body, and
the fact being shown that the habea torpu$
is suspended, which is a fact the judge may
not judicially know, if the judge finds that
in this case it has been constitutionally sus-

pended, that is the end of the inquiry; he
does not inquire whether the President of
the justice of the or the magistrate has dona
the thing right or wrong. If the' offenie
with which the party is charged is of mat-
ure, if the precept charges an offense of such
a nature that the liabeas corpus is suspended
for, there is an end to the inquiry; the sus-

pension is of itself operative, and the judge
has nothing 'more to say about it. That id
the state of the case, as I understand. '

Now, in relation to the suspension of tbe
Juibeas corpus, the very fact that by the Cou
stitutiou it may be suspended without go-

ing now into the inquiry by whom that may
be done, leaving that question just aa the
gentleman leaves it, not saying whether it
must be done. by an act of legislation or try
the Executive if the habeas corpus is sus-

pended pursuant to the Constitution, thai
implies that men may be imprisoned unlaw-
fully. It would not need a suspension of the
habeas corona to imnrison a man lawfully. -

If men could be imprisoned lawfully fot
these political offenses, they would remain
in prison even if the habeas corpus was not
suspended; but the habeas oorput'w suspend
ed to enable men to be .imprisoned who
could not otherwise be imprisoned. That
is the only purpose of it. Now, I do not
understand that the habeas corpus being sus
pended, supends it in relation to everything
and avarv body, in relation to matters, of
meum and tuum, questions between nan and
man. It is only suspended m regara to
political subjects "relating to-th- war or re
hellion about which the Coostitat'on'spaake.
If the President may suspend it by proclama
tion that he suspends it In relation tnie
sort of offenses, not that men may ba impri
soned for other matters by other people ana
on various other subjects which have nothing
in the world to do with this subject or sus-

pension about which the Constitutien talks.
The Constitution has authorized it to be
suspended of and concerning a war and re-

bellion, and not anything olss, and when it
is suspended either by Congress, if they
ought to do it, or by the President acting
under their direction, or of himself, if he has
the power, the limitations and extent to
which that suspension goes must be stated.

I merely say again, that the' exercise of
the power of the courts in the use and sus-

taining of a habeas corpus before them is don
fined simply to the question of the preeass
bv which a man is holden; the legality of
that process; and if the habeas lorpus is sus-

pended in relation to that subject-matte- r,

then the court has no control or jurisdiction
over it. '-- : : :

Mr. Powell. I think the Senator from,
Vermont has net answered my question.
He has gone on to define the objects of th,
writ ot habeas corpus; he has done it very
lucidly; but my question was whether, if the
writ of habeas corpus were lawfully suspend-
ed the President was authorized to make
arrests. I differ from tbe Senator, if he will
allow me, about the definition he has given
of the object of the writ ot haheas corpus.
He says the only object la to inquire
whether tbe process under which the prison-
er is held is legal or not. I am very'well
aware that, under the common law, the writ
of habeas corpus was more circumscribed than
it is in many of onr States. It has been
very much enlarged by statute. But I know
that you have a right-- to a habeas corpus td
bring persons before a court to be released
fronT unlawful confinement when they are
confined by no process whatever; and eene
quently the Senator is too limited iu his ex-

planation. .There is a large class of persons,
r - iiit .iiinfants, tor instance, wno are neia oy piners;
there are persons hold by certain societies pf
people the Shakers, for example and
writs ot habeas corpus are auowea tor snca
persons, though they are not held by virtue
of any process. The writ cau be issued to
brin"' a party batore tne court wnenever u, . . ... . , . i 'is restrained ot nis noeriy, ana toe court i

cot limited to an inquiry as to tha legality
of the process, but inquires as to the right
of the party to hold him. :.

Mr. Collamer. The idea that a man
may be holden without process is not con-

templated by the law.- - Tbe command of
the writ is to bring the body of A B and the
cause of bis confinement. That is the cum

cauici, the great writ. It is not the habeas
corpus ad satisfaciendum that 78 are talking
about, but the habids corpus cum causa, and
the command of the writ to bring tha body,
n.WV, iVij oaiiaa nf rnnRnnmcct.

I HIU w ,
Mr. Powell. Ho may be brought witn

the cause without bringing the proeets. If
had the Senator's infant son in my ensioay.

would he not have a ngnt to iu- - --"J"into the cause of thehabeas corpus to inquire
then be at Iber- -detention, aud should I not

ty to say that the soa was lTr0uwCcu mo
other good reason for holdingor to give any

him? .. . -
' 1

Mr. Collamer. yeriainiy. ,

Mr. Povell. That shows clearly thai
the question is not always whether tho pro- -

CeSS IS legal UI Ulfb, ucuauoo v.ovuo u.j "
held without process.

Mr. Collamer. By the. word "process"
I meat not merely technical process, bnt tbe
instrument, the authority by which a per
son is holden, let it ba what it may; and that
authority isTthelhlng to be'ioOKed mto ana
'that "only.- - " ' "" " '"',",
!, Mr.PowBLL.: Still,, my excellent friend
does not answer my inestioa. fl should .lifce
any Senator to get dp here and showme i the
authority of the Presidentor any of his Cab.
inet ministers to make arrests. That is the
point to which I wish" to direct attention.

. x lt' LliAt
and 1 ass tne country m iuu -
point. . ;' . i ,


